U.S.-Indian Nuclear Cooperation Agreement: A Bad Deal
September 17, 2008
Attn: Foreign Policy; Energy; Defense; and Intediige Aides
Dear Member of Congress,

We, the undersigned group of independent exped®eganizations with substantial
experience in the field of international securggpectfully urge you to:

* reject the proposed U.S.-Indian nuclear cooperdgadna. “123”) agreement in
its current form;

» actively support measures that would help addressamerous flaws and
ambiguities in this proposal; and

* resist overtures to rush toward a vote withoutfcéiseconsidering the far-
reaching nuclear nonproliferation and security icgilons of this unprecedented
and complex arrangement.

While we support expanded trade and ties betwesbltited States and India, the
energy, trade, and nonproliferation advantageb@ptoposal are vastly overstated by its
proponents and the potential damage to the glatrgbnoliferation system would be
severe. Contrary to assertions by the Administnatibe proposal would not bring India
sufficiently into conformance with nonproliferatids@havior expected of responsible
nuclear-armed states.

As mandated by the 2006 Henry J. Hyde Act, the Autriation obtained an India-
specific waiver from longstanding Nuclear Suppli@&®up (NSG) guidelines restricting
trade with states, such as India, that are not neesntif the nuclear Nonproliferation
Treaty (NPT) and do not allow comprehensive safetgidaradoxically, the
Administration on Sept. 6 jammed through the NS@éaver thatdoes notincorporate

the same common sense restrictions and conditiomsidear trade with India that are
required for U.S. nuclear trade with India. The Ey&tt mandates a ban on the transfer
of enrichment or reprocessing technologies to imdi@tional facilities (unless they are
part of a safeguarded bilateral or multilaterabegsh program) and a requirement to cut
off nuclear trade if India resumes nuclear testing.

Furthermore, the 123 agreement delivered to CoagnesSept. 10 contains ambiguous
wording, loopholes, and inconsistencies with theléljct. Before Congress acts on the
agreement, it is essential that Congress ensuré&tBaand Indian officials resolve their
differences on key issues including safeguardstlaagossible termination of the
agreement in the event that India resumes nuasting.

U.S. firms will notbe at a disadvantage due to any delay in the deraion of the 123
agreement because the Indian government has guaivéidly that other bilateral nuclear
cooperation agreements will not be implemented thgi U.S. Congress approves this
agreement. In addition, no supplier state can emgaguclear trade with India until such
time as it signs its new IAEA-Indian safeguardseagnent. Furthermore, U.S. nuclear
vendors will not be in a position to engage in eracltrade with India until such time as



India ratifies the Convention on Supplementary Cengation for Nuclear Damage and
the convention enters into force.

Please also consider that:

India Is Still Not in the Nonproliferation Mainstream: Contrary to the claims of its
advocates, the deal fails to bring India furtheo iconformity with the nonproliferation
behavior expected of the NPT member states. Udli8eother countries, India has not
signed the Comprehensive Test Ban Treaty (CTBTpritinues to produce fissile
material and expand its nuclear arsenal. As ormmlyfthree states never to have signed
the NPT, it has not made a legally-binding commiitrte achieve nuclear disarmament.

Yet the arrangement would give India rights andifgges of civil nuclear trade that are
more favorable than even for countries that agoimd standing under the NPT. It creates
a dangerous distinction between "good" prolifermennd "bad" proliferators and sends
out misleading signals to the international comrtyuwith regard to NPT norms. It will
make the task of winning international supportdatain and constrain the nuclear
programs of North Korea, Iran, and potential peshtors more difficult.

The Agreement Would Indirectly Assist India’s NuaeWeapons ProgramWhile the
Bush Administration’s Nonproliferation Assessmetat&ment muddles the issue,
classified responses to questions from Congresarapily make it clear that foreign
supplies of nuclear fuel to India’s civil nucleacsor will reduce or eliminate India’s
need to sacrifice electricity production to prodweapons-grade plutoniurfhis would
enable India to increase the rate of fissile makgnoduction for bombs and violate the
spirit if not the letter of Article | of the NPT.HIs situation will likely worsen nuclear
arms competition in Asia.

Disturbingly, there is no provision in the 123 agreent or the Indian-lIAEA safeguards
agreement that prohibits India from removing heaayer from itssafeguarded

“civilian” reactors and extracting tritium, whiclac be used as boost gas for India’s
nuclear warheads. This omission must be addressaldeoindia’s civil-military
separation plan is not credible from a nonprolifierastandpoint

Safeguards on Additional Reactors Provide Little Nwroliferation Value: The chief
nonproliferation benefit cited by the Bush Admirnggion is that India would put a
number of reactors and facilities under IAEA safegis. Given that India maintains a
nuclear weapons program outside of safeguarddityaspecific safeguards on a few
additional “civilian” reactors provides rserious nonproliferation benefits and will cost
the underfunded IAEA tens of million of dollars exto implement.

Disagreement Regarding the Permanence of Safeguandse Hyde Act requires that
the safeguards on civil nuclear material and faedilast “in perpetuity” and must be
“consistent with IAEA standards and practices.” Bush Administration and the IAEA
Director-General agree that the safeguards agraemests this standard.

However, Indian officials have stated otherwise hade publicly suggested they may
withdraw from the safeguards agreement if fuel §appare interrupted, even if it is due



to a nuclear test.An official acknowledgment by the Government mdik of the U.S.
and IAEA interpretation is necessary to ensureeti®eno misunderstanding and should
not be a problem if the safeguards agreementasder.

A Declaration of Facilities to Be Safeguarded HasoNBeen Filed with the IAEA

Section 104 of the Hyde Act requires that the idezg determine, before he submits the
proposed U.S.-Indian peaceful nuclear cooperatijpaeament to Congress, that India,
“has filed a declaration regarding its civil fatéis and materials with the IAEA.” The
Hyde Act also requires that the President includb his determination an analysis and a
copy of “the declaration made by India to the IAERnNtifying India’s civil facilities to

be placed under IAEA safeguards.”

To date, India has ndited a declaration of facilities that will be gabt to the safeguards
agreement. In fact, India's safeguards agreemeusti¢® Il A. para 13) says:

"Upon entry into force of this Agreement, and gedaination by India that all
conditions conducive to accomplishment of the dijecf this Agreement are in place,
India shall file with the Agency a Declaration, bd%n its sovereign decision to place
voluntarily its civilian nuclear facilities underg&ncy safeguards in a phased manner."

As a result, the President’s determination is ingl@te and there is no guarantee that
India will place under safeguards the list of cfaitilities it identified in its March 6,
2006 statement to the Indian parliament.

Enrichment and Reprocessing Issueldo IAEA safeguards can prevent India from
replicating any imported sensitive nuclear techgas for use in its unsafeguarded
military sector. The State Department has infori@edgress that as a matter of policy
the United States does not intend to transfer gemitmologies. Congress should
transform this U.S. policy into law

The State Department also claims that no NSG paatiog government intends to
transfer such technologies to India. However, wudh time as the NSG adopts new
guidelines barring enrichment and reprocessingi@dgies to non-NPT members, other
states may engage in such trade with India.

Nuclear Testing and Termination of Nuclear Traddf there is an added benefit to the
nuclear cooperation proposal, it is that Congreadent clear in the Hyde Act that if
India breaks its political pledge not to resuméings U.S. nuclear trade shall be
terminated. Yet under the NSG waiver, other coeatmay continue trading with India
and India asserts that under the U.S.-Indian 128emgent, the United States and other
suppliers should provide fuel supplies even it nessi testing. Congress must clarify that
if India resumes nuclear testing, the United Statidlderminate bilateral nuclear trade,
and immediately convene an emergency NSG meetiagéhk the termination of all NSG
trade with India

! See the comments of Department of Atomic EnerggiaffR.B. Gover as reported Gye
Hindu July 13, 2008http://svaradarajan.blogspot.com/2008/07/perpenfityafeguards-only-
with.html



India’s Nonproliferation Record Is Not “Impeccablé: Unlike Pakistan, there is no
evidence that India has transferred nuclear weapslated technology to other states.
However, India has apparently relied upon a sgmagram to outfit its uranium
enrichment program and circumvent other counteaport control efforts. These
procurement practices create the potential fordgalof sensitive nuclear technology and
know-how? and should be fully scrutinized by the relevamgressional committees.

India and Iran: In addition, at a time when the United Statesmady in Congress are
seeking to further sanction Iran to persuade doime clean on its past, secret nuclear
activities and halt its uranium enrichment, Indées fpoined in NAM statements
supporting Iran’s nuclear program and is a majppsar of refined petroleum products
for Tehran. Furthermore, shortly after the Housk\am the Hyde Act in 2006, the State
Department belatedly reported that Indian entii@g sold sensitive missile technologies
to Iran in violation of U.S. export control laws.

We respectfully urge you to look beyond the Adntiraison’s talking points, exercise

your oversight responsibility to critically examittes unprecedented nuclear cooperation
proposal, and actively support measures that woellol address some of its numerous
flaws and ambiguities.

Sincerely,

Barry M. Blechman,
Distinguished Fellow,
Henry L. Stimson Center

Amb. George Bunn,
former U.S. Ambassador to the Geneva Conferend2sarmament, and
one of the principal negotiators of the Nuclear NRypliferation Treaty

Joe Cirincione,
President,
Ploughshares Fund

Pierce Corden,
former Director, Office of International Securityelyotiations,
Arms Control Bureau, U.S. Department of State

Marie Dennis,
Director, Maryknoll Office for Global Concerns

Sidney D. Drell,
Professor Emeritus,
Stanford University

2«ndia's Gas Centrifuge Program: Stopping lllieiocurement and the Leakage of Technical Centrifuge
Know-How,” by David Albright and Susan Basu, Insté for Science and International Security
March 10, 2006http://legacy.armscontrol.org/projects/india/indicord.asp




Daryl Fagin,
Legislative Director,
Pax Christi USA, National Catholic Peace Movement

Richard Garwin,
IBM Fellow Emeritus at the Thomas J. Watson Rese@enter, and longtime
government advisor on nuclear weapons, sciencesegutity policy

Amb. James E. Goodby,
Distinguished Service Professor Emeritus,
Carnegie Mellon University

Catherine Gordon,
Associate, Presbyterian Church USA

Amb. Robert Grey,
Director, Bipartisan Security Working Group,
and former U.S. Representative to the Conferendgissrmament

Joseph K. Grieboski,
Founder and President, Institute on Religion andiP&olicy

Rebecca Griffin,
Political Director, Peace Action West

Lisbeth Gronlund,
Senior Scientist and Co-Director, Global SecuritggPam,
Union of Concerned Scientists

Morton H. Halperin,
former Director of Policy Planning,
U.S. Department of State

Frank von Hippel,
Professor of Public and International Affairs,
Princeton University’s Program on Science and GlSegurity

John Isaacs,
Executive Director,
Council for a Livable World

Marylia Kelley,
Executive Director,
Tri-Valley CAREs

Daryl G. Kimball,
Executive Director,
Arms Control Association



(Rev.) Jim Kofski,
Associate,
Maryknoll Office for Global Concerns

David Krieger,
President,
Nuclear Age Peace Foundation

Terri Lodge,
Coordinator,
Arms Control Advocacy Collaborative

Paul Kawika Martin,
Organizing, Political and PAC Director,
Peace Action & Peace Action Education Fund

Michael McCally, M.D.,
Executive Director,
Physicians for Social Responsibility

Fred McGoldrick,

Consultant,

and former Director of Nonproliferation and ExpGantrol Policy,
U.S. Department of State

Jack Mendelsohn,
Member of the U.S. SALT Il and START | delegations,
Former Deputy Director of the Arms Control Assoiciat

Ivan Oelrich,

Vice President,

Strategic Security Program,
Federation of American Scientists

William C. Potter,
Sam Nunn and Richard Lugar Professor of Nonpralifen Studies,
Monterey Institute for International Studies

Guy Quinlan,
Chair,
All Souls Nuclear Disarmament Task Force

David A. Robinson,
Executive Director,
Pax Christi USA, National Catholic Peace Movement

Susan Shaer,
Executive Director,
Women's Action for New Directions



Jean Stokan,
Policy Director,
Pax Christi USA

James E WinkKler,
General Board of Church and Society,
United Methodist Church

Amb. Norman Wulf,
Head of U.S. Delegation to the 2000 NPT Review €marice,
and former President’s Special Representative taridar Nonproliferation

Please address replies to:
1313 L Street, NW, Suite 130, Washington, DC, 20005



